#39.30 2/13/73

Memorandum T3-17
Subject: Study 39.30 - Wage Garnishment and Related Matters

Attached to this memorandum are two exhibits pertaining to the wage
garnishment recommendation. A printed copy of this recommendation (dated
October 1972) was meiled to you on January 18, 1973. We will bring a few
extra copies to the March meeting but ask that you please try to bring your
own copy to consider in connection with this memorandum.

Bxhibit I is a letter (dated February 1, 1973) and several enclosures
received from the federal administrator regarding our request for an exempe
tion from Title IIT of the federal Consumer Credit Protection Act for the
ares {emplayer garnishment) covered by the proposed Employees' Earnings
Protection Law. As you will see, the request was denied. The administrator
takes the position that a state's law must qualify for a total exemption or
no exemption at all will be granted. As he points ocut, our recommendation
does not meet the Title III standards thet they have set up particularly
with regserd to earnings of persons other than employees and bank accounts.
John DeMoully has written agein to the administrater regarding the possibility
of a partial exemption, but there is no reason to suppose that any different
answer will be received. With this situation in mind, does the Commission
wish to take any new action with regard to the recommendastion? The recom-
mendation has been introduced to the 1973 Legislature as Assembly Bill 101
(Assemblyman Warren).

Exhibit II is a letter received a while back from an attorney representing
a8 lerge employer. Most of the comments relate to either portions of Section
690.6 or Section 682.3 which have been repealed. Their repeal would seem
to eliminete for the most part the writer's concerns. As to paragraph (2)
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of the letter, the recommendation requires that a withholding order for
support (Section 723.030) or for taxes (Section 723.072) be denoted as such
upon its face. As to paragraph {3), Section 723.030 and the Comment thereto
make clear that support orders include orders for the support of any person
including a former spouse.

Paragraph (5) raises a problem which the Commission has not previocusly
considered. Probate Code Section 732 provides as follows:

732. When a judgment has been rendered against the testator or
intestate, no execution shall issue thereon after his death, except as
provided in the Code of Civil Procedure. A judgment against the dece-
dent for the recovery of money must be filed or presented in the same
manner as other claims. If execution is actually levied upon any
property of the decedent before his death, the same msy be sold for the
satisfaction thereof; and the officer making the sale must account to
the executor or administrator for eny surplus in his heands. A judg-
ment creditor having a judgment which was rendered against the testator
or intestate in hisg lifetime, may redeem any real property of the dece-
dent from any sale under foreclosure or execution, in like manner and
with like effect as if the Jjudgment debtor were still living.

If nothing is done at all, the courts would presumably treat the withholding
order in & menner similar to & writ of execution. See Comment to Section
723.029 (service of an order is a levy,but it 1s not a levy of a writ of
execution). Levy of execution after death is ineffective; levy before death
gives the creditor his priority. ITmplicit in an application for a withholding
crder is the creditor’s belief that the debtor is still alive and working.

A stetement to this effect could be included in the application but seems
unnecessary to us. On the other hand, should some provision be included to
cover the situations where an order is served after an employee has died

{and the employer is still holding some earnings) or where an employee dies
duripg the pericd an order is in effect? If so, what policy does the $ommis-
sion wish to adopt? It should be noted that the creditor will be able %o
file a creditor's claim in the decedent's estate--the rerl issue is what

priority does he achieve by virtue of his levy. The staff suggests that an
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order served after death should be ineffeétive. An order served before death
should not be affected by the employee's death. If the Commission decides
that these points need statutory clarification in the manner suggested, we
suggest that Section 723.029 and Section 723.022 be amended as indicated
below.

Section 723.022 could be amended by adding the following new subdivision
(d) and renumbering present subdivisions (d) and (e) as (e) and (f) respec-
tively:

(d4) Notwithstanding subdivision {b), where the employee dies
before the withholding period commences, an employer shall not with-
hold any earnings payable to such employee.

The Comment to this subdivision should refer to Section 723.029 and should
note that, where the employee dies after withholding has started, the levying
creditor maintains his priority on earned but unpaid wages.

Section 723.029 could be amended by adding the following sentence:

Such lien shall not be affected by the death of the employese after a

withholding pericd commences.

As to paragraph (6), we merely note that the employer's service charge
is entirely discretionary. As to paragraph (7), it is impossible to provide
a final definition as to what constitutes earnings, but Section 723.011(a)
makes a start, and Section 723.150 authorizes the Judicial Councll to adopt
rules covering specific problems as they arise. The Comments to Sections
T23.011 and 723.022 have anticipated the problems raised in regard to vacation
pay, commissions, bonuses, and so on.

Paragraph (10) refers, we think, to page 111 of the present recommendsa-
tion and a discussion of the existing law. In any event, we believe that the
Comment to subdivision (b) of Section T23.022 makes clear what pay periods

are subject to levy. Paragraph (11) seems to suggest that an employer
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could be made to keep a file on orders received and give effect to subsequent
orders as earlier ones are satisfied. The Commission rejected this epproach
as being too burdenscme to the employer. We see no reason to change our

approach but note with interest that the suggestion for change comes from an

enployer.

Regpectfully submitted,

Jack I. Horton
Assistant Executive Secretary

.



Memoranduam Ti-17 EXHIBIT T

U.S. DEPARTMENT OF LABOR

EMpLOYMENT STANDARDS ADMINISTRATION ;fh "gf
WASHINGTON, DC. 20210 ) 2 =
%, X
Trps ot
FEB1 W72

Mr. John H., DeMoully

Executive Secretary

California Law Revision Commigsion
School of Law -« Stanford Univereity
Stanford, Califormia 94305

Dear Mr. DeMoully:

This 1s in reply to your letter of September 20, 1972, concerning proposed
garnishment legislation in the State of California.

You ask whether the draft statute you enclosed would appear to qualify the
State of California for an exemption from the provisions of section 303(a)
of the Consumer Credit Protection Act under the following condition:
"Wherever the earnings of any individual are subject to garnishment under
any provision of California law other than the Employees® Earnings
Protection Law (Chapter 2.5 (comuencing with section 723,010) of Title 9
of Paxrt 2 of the Gode of Civil Procedure), section 303(a) of the CCPA
shsll apply to the vithholding of such earnings under such other statute,"
You state that such a “"conditional exemption”" would preserve the CCPA
restrictions on garnishment as they mey apply to such matters, for exauple,
&8 checking accounts and independent contractors.

As indicated in 29 CFR 870.5%, it is the policy of the Secretary to
permit exemption from section 303(a) of Title III of the Consumer Credit
Protection Act if the laws of a State cover every case of garnishment
covered by the Act, and if those laws provide the same or greater
restriction on garnishment of individuels® earnings. Under this standard,
wvhich has been in effect from the time Title III became effective, we are
unable to approve the conditional exemption you suggest.

We recognize that Title IIl preempis any provision of State law which is
not as restrictive as the Federal garniehment limitations. However, such
preemption may not be considered as qualifying State laws for exemption
under section 305. If this could be done every State would qualify for
an exemption regardless of lte laws, and section 305 would be s nullity.
As indicated in section 301 of Title III, the purpose of this Title is

to "regulate commerce and to establish uniform bankruptey laws" based upon



a Congressional finding that the "great disparities smong the laws of
the several States relating to garnishment have, In effect, destroyed
the uniformity of the bankruptcy laws and frustrated the purposes
thereof in many areas of the country'. See the seventh peragraph of
opinion letter WH-121 (February 5, 1971} wherein this pame matter is
discussed. g

In view of the fact that we camnot proceed towards the conditionel
exemption you suggest, we have not made a detsiled exemination of the
latest version of California Senate Bill No. 88 (page proofs dated
July 28, 1972) which you enclosed with your letter. However, we agree
with your conclusion that if California garnishment law is amended by
Senate Bill No. 88, the resulting body of law would clearly provide
less protection than the Federal law in certain significant areas,
For example, as explained in paragraph 3 of our letter to you of
Auvgust 2, 1972, (opinion letter WH-177), §690.6 of the bill does not
appear to provide any restriction on 8 levy of attachment directed to
payable earnings of individuals who are not emplovees.

Also, we notethat §690.7 of the current Code of Civil Procedure would
not be amended by the bill., Section 690.7 provides a maximum exemption
from execution of $1,000, which would apply even though an account
subject to execution under thie sectlon may contain earnings which are
entitled to the Title III percentage restriction on gamishment. Thus,
this section of tbe existing law, which would not be affected by Senate
Bill Ro. 88, is potentially less restrictive than Pederal law in that
Title III sets ne dollar limit on the maximum amount of earnings which
is protected from garnishment., Also, the exemption provided by §690.7
is not self executing. See §690{a} of the existing law and §690.50 in
Senate Eill No, 88, and 29 CFR £70.51(c). Please alsc refer to page 2
of opinlon letter WH.1TT wherein analogous matters pertaining to an
earlier vergion of Senate Bill No. 85 (es amended April 25, 1972) are
discussed, In addition to our opinion letter WH-146 (October 26, 1971)
vhich we previously sent to you, you may also be interested in opinion
letter WH-17L (August 3, 1972) which further discusses the Department’'s
views on the spplication of Title III to the garnishment of earnings in
& bank account.

We noted in the tenth paragraph of opinion letter WH=LTT that if certain
types of retirement peyments were deposited in & bank secount, they would
be trested under proposed sectiocns of State law pertaining to levies of
execution against bank aceounts which we considered to provide less prow.
tection than the Federal law. This observation alac applies to Senate
Bill No. 88 as it is now written. Thus, if retirement payments of the



types which are within the purview of §§690.18(b) and 690.18% are
deposited in a pank sccount, such earnings would be treated undex
§690.7 of existing lesw. We consider §690.7 of existing law as
providing less restriction on gernishment than the Federal law as
discussed in the preceding naragrarch.

¥We have not abttempted to anslyZe every aspect of your proposal. IT
engcted, however, Senate Bill No, 88 would provide protection to debtors
which, in meny situstions, would sppear to exceed that prescribed by the
Federal iew. Thus, whiie the bill would not qualify for exemption in its
present form, it represerts & desirable step towards eventually conforming
State jaw to Federal lLaw.

Tour main concern sppears to be that unless you can point ocut Lo
exployers the benefits of your proposed bill, especially Chapter 2.5,
you believe that representatives of creditors may secure defeal of the
bill, However, the benefits of your proposed bill should not be
diminished in any way by our withholding approval of the conditional
exemption you seek.

If all of the provisions of Chapter 2.5, including the withholding
tables for representative pay periods and multiples for pay periods
longer than a week, which would be promulgated by the State Judicial
Council pursuant to §723.050, in fact, provide for smaller garnishments
than Title IIT with respect to every case of garnishment within the
purview of Chapter 2.5, this chapter of State law may be followed with
respect to earnings withholding orders executed pursuant to it. {(See
the 15th paragraph of opinion letter WH-177). As you know, any section
or provision of any State law which prohibits gernishments or provides
for a smaller garnishment amount than does Title II1 in a particular
case will be applied, as provided under the provislons of section 307.
Where a State has not received an exemption but some portioms of its
laws lmpose stricter standards restricting garnishments, both State

lew and Title II1 would apply concurrently. The Wage and Hour Division
would continue to enforce Title II1 under section 306 and delegations of
suthority from the Secretary of lLabor and State courts would continue

to be subject to the proseription contained in section 303(c) against
the making, executing, or enforcing of any order or precess in violatlion
of that section, (See opinion letter WH-T6 dated September 14, 1970).

The extent and nature of our enforcement of section 303 in your State,
therefore, would depend upon State substantive and procedural law and



the panauer in which the State enforces its own laws. It would be clearly
beneficlel for your State to continue ite efforts in achieving s body of
garnlshment law conpaitible with Federal law. Our assistance will continoue
to be available 1n this effort,

Sincerely,

(3 S

Ben P. HRobertson
Acting Administrator
Wage and Hour Divislon

Enclosures 6



U.5. DEPARTMENT OF LABOR

WORKFLACE STANDARDS ADMINISTRATION

WAGE AND HOUR OIVISION

PART 870 (2% CFR} - REGULATIONS

Titie 23-—1ABOR

Chopter V——Wage and Hewr Division,
Deportment of Labor

PART 870—RESTRICTION OM
GARNISHMENY

Subparn A—General

Sec.
8701  Purpose snd scope.
4702 Amendments to thias part.

Subport B~—Duterminagtions and interpralations

8T0.10 Max!inium parlk of aggregate dispos-
able earnings subject to garnish-
ment,

Subpart C—Enemplion lor State-Reguloted
Gamishmenls

General provision,

Exemptlon policy.

Application for exemption of State-
regulated garnishments.

Actlon upon an  application for
exemption,

Standards governing the granting of
an application for exemption.

Terms and copditions of every
exemption.

Termlnation of exemption,

Exemptions,

870.50
a5l
8T0.52

8710.53
BT54
870.55

270.54
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AUTHORITY: The provisiona of thiz Part
B70 issued under sacs. 303, 305, 306, 82 Stat.
183, 184; 15 V.S.C. 1873, 1675, 1676.

Bovace: The of thts Part 870
Eppesr 8t 38 R, 8208, Mey. 3& 1970, unisss
otherwise notad,

Subpart Aw-Generol
EBT0.1 Purpose and senpe.

{a) This part sefs forth the proce-
dures and any policies, determinations,
and interpretations of general appilea-
tion whereby the Secretary of Labor
=atries ont his dutic: under section, 303
of the CCPA dealing with “mulliples"
of weekly restrictiors on garnishment of
earnings, and section 305 permitting ex-
emptions for State-reguinted garmish-
ments in eertain situations,

(b} Functions of the Secretary under
the CCPA to be performed as provided
In this part are assighed to the Admin-
istrator of the Wage and Hour Division
thereinafter referred to as the Admin-
istrator) who, under the general direc-
tion and control of the Assistant
Secretery, Wage and Labor Standards
Administration, shall be empowered to
take final and binding actions In ad-
ministering the provisions of this part.
The Administrator 5 empowered to sub-
delegate any of his duties under this
part. Any legal advice and assistance re-
quired Tor administration of this part
ﬁﬂr be provided by the Sollcitor of

WH Publication Sa. 1393

5870.2

The Administrator may, at any time
aporl s own motion or uvpon written
request of any interested person setiting
forth reascmable grounds therefor,
amend any rules in this part.,

Amendments 1o this part,

Subpart B—Delerminations and
imterpretations

£ 87010 Maximum part of mggregale
disposable earningy subject lo
garnishment.

{a} Statulory provision. Section 303
{&) of the CCPA provides that, with
S0mie exceptions,
the maximum part o the sggregate dis-
posable earnings of an Individual fof mny
workweek which s sublected to garnishment
may not exceed B

(1% 258 per centum: of hils disposable earn-
ings for that week, or

(2 the amount by which his disposable
errnings for that week exceed thirty times
the Federal minimum houriy wage prescribed
by section 8(s) (1) of the Fair Labor Stand-
ards Act of 1938, {n eJect at the Ume the
enrnlngs-are payable,
whlchever is less, In the case of earnings for
any pay period other than o week, the Secre-
tary of Labor shall be regulation prescribe
B multiple of the Federal minimum hourly
wage equivalent in effect to that set forth in
paragraph {2j.

(b} Weekly pay pericd. The statutory
exemption formula applies directly to
trie aggregate disposable earnings for
1 workweek, or & lesser bperiod Ifs
intent is to protect from garnishment,
and save to an individual earner, the
specified amount of compersation for
his personal services rendered in the
workweek, or lesser peried. Thus, 5o long
ps the Federal minimum wage prescribed
bv section 6ta){1) of the Fair Labor
Standards Act of 1338 is $1.60 an hour—

1) Xf an indlviduael’s disposabie earn-
ings for & workweek or lesser period ere
348 (30 x $1.60) or less, his earnings
may not be garhished in any amount.

(2 ¥ an Iindividual’s disposable
earnings for & workweek or lesser period
are more than $48, but less than $64,
only the amount above $48 is subject to
gammishment.

(3) If an incdividual’s disposable earn-
ings for B workweek or lesser period are
$64 or more, 25 percent of bis disposabie
earnings is subject to garnishment.

{¢) Pay jor a pericd longer than 1
week, In the case of disposable earnings
which compensate for personal services
rendered in more than 1 workweek, the
weekly slatutory exemption formula
must be transformed to a formula ap-
plicable (o0 such enrnings providing
equlvalent restrictions on wage garnish-
ment.

(1) The 25 percent part of the formula
would apply to the reeregate disposable
earnings for all the workweeks compen-
sated.

{2y The "multipie” of the Federsl
mihimum hourly wage equivalent to that
applicable to the disposable earnings for
1 weel is represented by the following
formula: The number of workweeks, or
fractions thereof (x} x 30 x the applice~
ble Federal minimum wape (31.60) . For
the parpose of this formula, & calendar
month s considered Lo consist of 4%
workweeks. Thus, so long as the Pederal
mimmum hourly wage is $1.50 an hour,
ihe “"multiple” applicable to the dispos-
able earnings for a 2-week period is $96§
(2 x 30 x $1.60); for a monthly period,
$208 (4% x 30 x $1.607; and for & semi-
monthly pertod, $104 (2% x 30 x $1.60).
The “multiple’ for any other pay period
longer than 1 week shall be computed in
8 manner consistent with section 303(a)
of the Act and with this paragraph.

Subpart C—Exemplicn for State-
Regulated Garnishmenis

£ B70.50 CGencral provision.

Section 305 of the CCPA authorizes the
Secretary to “exempt from the provisions
of section 303{a} pgarnishments issusd
under the laws of any State if he deter-
mines that the laws of that State provide
restrictions on garnishment which are
substantially similar to those provided in
section 3034a).7

§870.51 FExemption policy.

a) It iz the policy of the Seeretary
of Labor to permit exemption frem sec-
tion 303(a) of the CCPA garnishments
issued under the laws of a State if those
laws cunsidered tozether cover every case
of garnishment covered by the Act, and if
those laws provide the same or greater
pretection to individuals, Differences in
text belween the restrictions of State
faws and those in sectlon 303¢a) of the
Act are not material so long as the Stata
taws provide the same or greater restric- .
tions on the garnishment of individials'
earnings. .

{b) In determining whether State.
reguiated garnishments should be ex-
empled from section 3034{a’ of the CCPA,
ar whether such an exemption should
be terminated, the laws of the State shall
be examined with particular regard to
the classes of persons and of transactions
tc which they may apply; the formulas
provided for determining the mexirmum
part of an individual's eamnings which
may be subject to garnishment: restric.
tions on the application of the formulas;
and with regard to procedural burdens
placed on the individual whose earnings
are subject t¢ garnishment.



(¢} Particular .itention is directed to
the fact that subsection (a} of seciicn
303, when considered with subsection (¢)
af that section, is read as not Tewiring
the raising of the subsettion: {8) restric-
tions a5 afirmative defenses in garnish-
ruent proceedings.

E B70.52  Applicstion for ewempiivn of
State-reguliced garrisionenty,

{8) An appheation for the c¥omating
of garmnishmenis issued undor the aws 0
& State may ke made o dupijcpie b e
duly anihorized represontative of ihe
State. The appilestion sha'l oo lked with
the Administrator of the Wagn an ¥fooe
Division, Department of Labor, Wash-
thgton, DO, 20210,

U Any  application  for  @mpen
must be accompanied by two copies of
ali the provisions ¢f the State lews relaz-
isg to the gariskment of exinings, cur-
tified to be true and compilete crnies by
the Aticrney Genersl of the Stzie In
gddition, ihe anplication musi e acan: -
panied by & Sstatement, in duplicgpte.
signcd by the Attormey General of the
State, shoving how the laws of the
State satisfy the poliey expressed in
§ 870.51¢a) and setting forth any other
matiers which the Attorney General may
wish to state concerning the gpplication.

{cy Motlce of tha flling of an applica-

fMPR. e, Bept. 13, 197G)

£ 870,53 Action upon un epplication {or
; clcmpliiting,

{a} The Adminisirator shall grant or
deny within a reasonable time any ap-
plication for the exemption ‘of Slate-
fegulated garhishments. The State
representetive shali be notifled in
writing of the declsion. In the event of
denlal, a statement of the grounds for
the denial shall be made. To Lthe extent
feasible and appropriate, the Adminjs.
trator may afford to the Swte represent-

alive and to any other Interested persons

an opportututy te submil orslly or in
writing data, views, and grgumnents on
the issue of whelher or not kRn exempiic:
should be granted and on any subsidiary
issues.

1 I an application is denjed, the
State representziive shall heve an oppor-
tunhty to request reconsideration by the
Administrator. The request shall be made
in writing. The Administrator shail per-
mil argument whenever the opportunity
to do so has not been afforded under
paragraph (a) of this section, and may
permit argument ln any other case.

) General notice of every exemption
of State-regulated gamishments and of
its terms and conditions shall be given
by publlcation in the Fegosmar RECISTER.

5 a76.54  Scandards coverning the gronts
Sy off an ppolicalion Jor cxemption.
Ty Sdmircsirator may frant 4ny ap-
rlicaison for ine exemption o State-
repuleted garndsheents  whehsver he
finds tnan the laws of e State salisfy
the policy ezpressed n § DTG5,

£ 8755

Ferrs aind ¢ oodbidons of esiry

oo DOAECAGG ] evary
reguinied gornisi-

i A A

ang 4¢i on belwlt of o

iion to the Adiministralar ang nis repe-
sebentatives, with rezard to oaoy matier
sudatsr g So, oroar & oul o, the spplica-
shevi, interpreisbion, and so/orcement of
Stace iavs regtlaang memishment of
eprniags; 42 o st to ihe Adminis-
trator in divvieris snd on a anTent
hazis, & cerbified copy of every PRACUNENT
py bhe State legisininre sfecting sav
ui those laws, sTic & o fd copy of auy
deossion In goy case casclving any of
Lhose laws, made Ly e highest court of
the Siate whuck has jurisdiction to de-
cide or review cates of its kind, if prop-
erly presented to the court; end ¢3; to
submnit o the Adrunisirator any infog-
msticn relating o the enforcement of
those faws, which the Admunistrator may
request.

b} Thoe Administrator mray make any
exemption subject to additionsl tecms
and conditions which he may find ap-
propriate to ecarry out the purposes of
section 203(a) of the Act.

§8Y0.56 Termination of excmplion.

{8} Alter notize and opportunity o be
heard, the Admindstrator shall terminate
any exempiion of State-regulated gar-
nishments when he finds that the laws
ef the State no longer satisfy Lhe purpose
of section 3032} of the /.t or the poiicy
exaressed in § 8T0.51 (2. Also, afler no-
fice and opportunity te be neerd. the
Admunisirator mmay terminals any ex-
eqntplion if he finds that any 6f its terms
or conditions have been violated,

(8} General notice of the ta:mination
of evuy exeraplioa of State-regoleted
zarnishiments shell be given by publica-
tion in the PeseRaL REsisTER.

387057 Excmptions

Pursuani to 2ection 0% of the CCPA
(81 Btak, 164) and !z accordance with
the provisicns of thils part, ¢ has been
etatermined that the lswe of thofollaw-
ing Siatss provide pesirictions of gors
pishment which are rabstantlsllz sim-
flar o thoss provided n sectlon 303(m}
of the CCPA (82 S:al 163), anud that,
thersfore, garnizhments issued uwnder
shose laws should be, and thiey heredy
ure, exempied frcm the provielons of
geculon 30346 sublect to il terma and
congditlons of §E 870.55(2) and £70.58:

{8) State of Eentuciy. BEffective De-
cember 5, 1970, garnlshmants lesied
uader tha laws of the Bata of Kentucky
are exempt from the provisions ¢f asction
203(ar of the CCT*A: Frozided, That gar-
nishrents scrved In the 3iate of Han-
tucky which, dy virtue of sention 427,050
of the Kentusky Esvised Statutes, aa
amendst, are governed by the cxemption

laws of another Bites shall not be
deemed, for the purposes of this exemp-
tion, to be issued under tha laws of the
Btats of Kentucky, and section 303{s)
of the CCPA ahall apply to such gur-
pishments sceording to the provislona
therens, -
[s52a 15525, Deo. 3, 1976

(k3 Siate of ¥Firginic, Effective Janu-
ary 12, 197, garnhalunents issced undar
thy xe of the Biate of Virginia are
ciempt frogy the provisions of section
sh3tel of the OCPA mnder the lollowing
additional coaditions: (1) Whenever
parmdrhments kre ordered in the State
of Mgt which are not deened to ba
goverRas Ly ssction 34-2% of the Code of
Yirglcle, as amended, and the laws of
ancther Btate nre applied, section 303(s)
af the CCPA hall apply to such gar-
uistiments cocording to the provisions
therest: and (2} whenever the earnings
of sny individual sublect to grrnishment
ar3 withhald and s suspending or sgper-
radess bond is underiaken 1n the courss
of no appeal from a lower courd deeision,
section 303(a) of the CCPA aball apply
to the withholding of smxk eamings
under this procedurs according to the
provisions thereof.

Psrr. 367, January iz w1]
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CCPA 303

This is in reply to your letter of June 7, 1972, concerning the
application of Title III of the Consumer Cradit Protection Act
to the garnishment of earnings in a bank account.

You ask for the citatlons to which reference is made in opinion

letter No. WH-1LO (Oct. 26, 1971) for the cases adjudicated under
other State and Federal statutes which have held that the exempt
earnings of a debtor do not lose their exempt character by being
depcsited in a bank account. In this regard see Rutter v. Shwmway,

26 Pac. 321 (Cole.)}; Staton v. Vernon & Osksloosa National Bank,

229 N.W. 763 (Icuaj; Colonial Liscount Go. v. Wilhelm, L0 N,Y.S.

2d 298 (N.Y.}; Sherwin Wiliiams Co. v. Rorris, 188 G.W. 2d 350 (Tenn.);
Williams v. U. 8. Fidelity & Guarantee Co., 107 F. 2d 210 (b. ¢.),
Surplus v. Remncle, 37 N.Y.S. 2d 651 (N.Y.); Holmes v. Marshall,

19 Pac. 53k (Calf.); Payne v. Jordan, 110 S.E. 4 (Ga,); Exmert v.
Schnidt, 68 Pac. 1072 (Kans.); Succession of Erwin, 126 So. 253 (La.);
Surace v, Danna, i6) H.E. 3i8 (N.7.): Gaddy v. First National Bank of
Beaumont, 263 S.W. 472 (Tex.).

You also present several gencral guesticns on the application of the
restrictions provided in Title 1IT %o the garnishment of earnings on’
depcsit in a bank. In our cpinion the earnings of a debtor in a bank
account would retain their status as earnings subject to the restrictions
on garnisiment provided in the Act so long as they are capable of
identification as such. This would no: depend on any specific period
cf time as you suggest, but rather upon the facts in gach case as to
whether the sum on deposit or some part thereof is capable of identifi-
cation as earnings. The Act's restrictiors apply to earnings or
compensation paid or payable for personal services. It would be
contrary to the exprocss mandate of the Act to assume that when a debtor
deposits his earnings for safekeeping in a bank, his earnings atre
transformed into a bank credit to which the Act's restrictions do not
apply. ({See the cases cited above).

WH-171 :
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The bank acting as garnishes would nced to identify the source of
deposits subjected to garnishment, as ycu supgest. This would
include, of course, receiving information directly from the depositor.
As a practical matter, we believe that in most cases of garnishment
the debiorfs egsnings would be the only source of funds in the bank
account. o

ok

The answer to your lasi cuestion is found in the penultimate paragraph
of opinion letter No. WhH-1L&, If the carnings are subjected to garnishe
ment to the maximum extent provided in section 303(a) of the Act, such
earnings are not subject to further attachment either before or after
they are placed in the employee's accouni. For an employee paid on a
weekly basis, the amount of disposable earnings subject-to garnishment

is not merely the excess over $48 per week. The garnishment restrictions
provided in secticn 303(a) of the Act are explained starting at page 3

of the enclosed pamphlet.

Sincerely, RRRv it o8
BRI T nISTRATUR o GrANS
DE?BTY& tg}:f}:ﬂ%mﬂ ¥ .
WAGE &~

" Horace E. Menasco
Deputy Assistant Secretary -

2 Inclosures

WH~171
(3)



15.5. DEPARTMENT OF LABOR

WAGE AND HOUR AND PUBLIC CONTRACTS DIVISIONS

‘Wasinaron, B.C, 20110

[
»

SEP 141970

CCPA

This is in reply to your letter of August T, 1970, goncerning the
administratior of Mtle XII of the Consumer Gredit Protection Act vhen
2 particular section viciates woth Mtle IIT and State law in a Btate
which has more stringent garnishment reatrictions “han Title III, dut
vhich has not received an exemption under section 305.

. Under the provisions of section 30T, any gsction

or provision of any

State lsv which prohibits garmichments or provides for & sapller garnishe
ment amownt thah does Title III in & .particular case will comtinue %0

be applied. On the other hand, the State Law }& considered preempted

1f 1t resuits in a larger gamishment sxount than permitted under
section 303. This principle of geseral application will guide our \
activities in administering and enforcing Title 11]l, unless we are
othervwise directed by authoritstive court decisions.

¥Where & State law imposes stricter standarde regering restrietions
on vage garnishnments snd is thus pnot annulled, altered or affected .
by Title 1II by virtue of section 307, both the State lawv snd Title
II1 would apply concurrently. The Wage and Hour Division would
continue to enforce Title IIT under section 306 and aelegations

of authority from the Secretary of labor, and State courts would
continue to be subject to the prolcrfption contained in section
303(c) sgainet the making, executing, or enforcing of any order or

prosess in violation of that sectica., The menne

r in vhich a State

lav would be enforced would, of cegrse, de dependent upon its

particular provisioms.
Sincerely, |
ROBERT D. MORAF

Robert D. Moran
Mninistrator

Enclosure
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T ~ U.S. DEPARTMENT OF LABOR
. Orrice or tus ﬁsslsr;m Secamrany
N VASHINGTON, D2, 20710
‘ _ . WORZPLASE STANDARDE ALMINISTRATION ’
FEB 5 17
Bonoreble Vornch 2. Poomey . . ¢

. Attorney Genernld
-Btate Copitol _ .
- Balt lake City, ULteh Bhiik .

Dear Mz, fitormey Genorals _ »
. - 1

This #s In reply to your lettor of Octobar 13, 1970, requesting an exemption

- fron the provialens-of secticn 303(a) of Title ZII, Restrictions on Garnishe .

:ment, of the Consumer Credit Protection 4% for parniehments {ssued undor .
thoe laws of the State of Utsh., , _ A

.A notice of the application was published in the Federal Registor of

* Hovember 25, 1970, and & period of 30 daym* wos allowed for dommonts froa
Anterested persoms. The comments roceived wers considered together with

- the epplication. ' '

| The salicnt features of Utch law are found in sections T0D-5-105 and
) 78-23-1(7), Utsh Code Annotated, 1953. The limits preceribed in
 .sectlion TOB-5-105, althoush edequate, mpply only to garnishments to
‘ ‘enforce payments of Judpments arising from consumer eredit sales, consumer
leases or consumer logns. However, the gaynishment restrietions of y
"Title IIT epply to all garnishments with the exception of the threec
- nerrow excaptione listed in section 303(b). Aleo, sectiocn T0B-5-105
does not defins "earninga™ so that 1t 1s not known whether it applies
* %0 "earninga” as defined in Title III. ' :

" Garnishments which do not ressult from the thres types of consumer credit
tronsactions listed in section 70B.5-105{2), Utah Code Annotated, are

., within the purview of section 78.23-1(J), U.C.A. This section provides

- .an exemption from execution for “one-half of the earnings of the judgmens

. ‘debtor for his personsl services rendered b any time within thirty days
next preceeding the levy of sxccution or attachment by garnishment or
etherwice, vhen it appears by the debtor's affidavit or otharwise that

" he i3 a married men, or head of femily, and that such eamings are nece

. @sanry for tho uss of his fanily residing in the state and supported vholly

- o in part by bis labor, provided, that a married msn or head of fanily
hell be entitled to an exemption of not less than 4850 per moath®. Tae
-limdts on gamishment prescribed in section 78.23.1(7) are clearly less

Festrictive than the garmishment restrictions of Title I3I. Also, this

L4
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section does not prefect emminge pricr to the 30 day periocd next preceeda
ing the gemishment, tud fthe ernicbment restrictions of Title IIT apply

thout limitetion as 3o whsn warse vers earnsd, Tha protection of Title IXT
docs not depend upon vhebhes garoings sare necessary for femily support but
uwnder this seclion thevs is no reevrieiion on gainishment vhere earnings are
not nscevsery for faaily auineri.

Furthernore, "garnieimert” and “esrnings® are not defined in section 78.23-1(7),
U.C.A, Therefors, it is not clear thed section 78-23<1(T), opplics to all gare
-eiohments which are beyond the purvliew of scction TOB-5~105 or that these two
sections taken topether wouid epply to all garnishments whioh are within the
purview of the Title III @afirition of “garnishment”. It i8 not known whether
sectlion T8=23-1{T} spplies io “"earnings® 3 defined in T8tle III withowt a
definition of thir term. Also, the examption svailsble under section 78.23-1(T)
must bo effirmatively aleimed, but wmdsr Title 1I1 there is no such requirement,

‘fhe procedural law concerning garnishments 1@ found in Rule 64D end Rule 65{v} .

of the Utah Rulea of Civil Procedure, Under section (d) of Rule &iD, which pree

scribes the contents of tha garnishment writ, the garnishee is commanded "not
to pay any debt dus or to become due to the.defsndant but to rethin possession -
and control of ell personal property, effects and choses in scticn of such des’
fendant wmtil further order™. Rulse 69(d} (not submitied by the State for our
review although it 1o aloo pertinent to the garnishment writ) appears to be
_consonent with section (4) of Rule 64D, Thus, the garnishee is ordered to witha
-hold the whole pay {100 per cent) until further court order. Buch a gearnishment
writ is itself a "garnishment® within the meaning of section 302(c) to which

the restrictions of section 303(a) would be appliceble. Under Title III, =
‘garnishment writ may never cause any withholding of eny earnings in excens of
that subjected to garnishment under section 303(a). Accordingly, it should be -
olear under Gtate lav that any employer {or garnishee) shall pay sny eaployee -
(or defendant) the amount of bis exempt disposable earnings on the regular pay -
day for the pay periocd in vhich the weges were earned, ,
. ) % »
We have coneidered your Opinion Ko, 70-058 which indicates that Title IXX
preempts any provision of State lew which is not as restrictive as the Feda

ern) garnichment limitations, Howsver, such preempticn may not be considered

'as qualifylng Stete laws for sxemption ¥nder section 305. If this could be

done every State would quallfy for an exemption regardliess of ite laws, and
section 305 would be a nuliity. As indicated in section 301 of Title IIX,

the purpose of this Titls is to "regulate commerce and to establish uniform
bankruptoy laws” besed upon s Congressional finding that the “great dispave
ities among the laws of the several States relatinmg to garnishment have, in
effect, destroyed the uniformity of the benkruptcy laws and frustrated the
purposes thersof in many areas of the country”.

In view of thess differences batween the Utsh lav snd the Federal law ml in
applying Bubpart O of Title 29, Part 870, Code ef Federal Regulations
(35 7.8. 8226), T conelude that the Utah law does not provide restrigticns oo -

) ..‘ ‘. -
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uﬁuetmeﬁt which are &uhatnntiallﬁr eisiiar to those provided in scetion 303(a)
of Titlie III of the Coasumor ﬁredi‘* Protscetion Ae The wpplication for excspe
tion 1s,. therr.fare, ﬁmiﬂ@. , .

ai_merely, | . L ap

oot o b . L i
., . . c

BObesd Da FOIME ot - o & T :
Robert D, Moron S _— . E .
Adnintiotrator . Y S ' '




CCPA
11.6. DEPARTMENT OF LABOR o,

X'
Fumtorwint STANDARDS ADMINISTIATION &

WASHINGTON, DT, 2010 ) % i-"%‘

AUG 02 W72

!.

This 1a in reply to your inculiry as to whether the leglslation proposed
in California Senate Bill No., 88 would provide restrictions on garnishment
substantially similar to thase of section 303{e) of Titie III of the
Consumer Credit Protection Act.

*
As indicated in 29 CFR 870.51, it is the pokicy of the éecretary to permit
exemption from mection 303(a) if the lavs of a State cover every case of
garnishment covered by the Act, and if those laws provide the same or
greater restriction on gemishment of individuals'! eammings. We bave
revieved Senate Bill No. 88 (as emended April 25, 1972) to ascertain
wvhether it would provide the regquisite restriction on garnishment. The
following discussion of some of the provimions of Senate Bill No. 38
depotes a number of circumatances where it would not provide the same or
greater protection to individumls as dbes the Pederal law,

Section 690.6 of the bill, which npplies to emrnings of individuals who
are not employees, exempis the esrnings of the debtor received for his
personal services. It does not appegr that there is any restriction om
‘& levy of attachment directed to payable carnings of individusle within
the purview of §690.6. The restrictions of Title III are stated in terms
of "earnings” or "compemsation pald or payable” and are applicable to
individuals, whether en employee 8 othervise. Thus, in cases within the
purview of $650.6, the bill by definition would manifeatly provide lesa
protection than the Federal law.

It 1s noted that §690.6 exempts from attechment of earninge received by
the debtor either: (a) one<half of such earninge, or {b} such greater
portion ac allowed by PTitle III, but the sxemption ia limited to earnings
received within 30 days rext preceding the levy of execution. As noted
in our letter tc you on November 22, 1971, Pitle III does not contaln any
time limitation for ite restrictions to be effective.

WH=177
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Sections 690.7 through 630.7-1/2 pertain to levies of execution against bank
aceounts. The restrictions on garnishment preovided in Title III apply to
the garnishment of earnings deposited in bank accounts. Therefore, the above
sections of State law should operate in such a way as to provide garnishwent
restrictions for earnings deposited in bank accounts which would be substan-
tially similar to Title III. This espect of Federal lasw is discussed in
opinion letter WH-146, published October 26, 1971, which was sent to you as
an enclosure with our letter of Hovember 22, 1G7IL.

Section 690.7 provides a maximum exemption from execution of $100. This
meximun would apply even though an account subjected to exeeution under this
gection may contain earnings which are entitied to the Title III percentage
restriction on garnishment. Thus, this section is clearly less reatrictive
than Federal law in that Title III sets nc dollar limit on the maximum amount
of earnings which is prctected from garnishment. Also, the exemptlion provided
by §690.7 is not self executing. See §690(a) of the existing law; $§690.7(f)
and £90.50 in Senate Bill No. 88; and 29 CFE 870.51(c).

Section 690.7-1/2 provides an exemption in the case of earnings deposited by

an employer with a bank which acts as his "payroll agent". The term "employer's
payroll agent” is defined in $690.7-1/2 to mean "a financial institution that
computes for an employer the net amount payable to an employee after making all
required and authorized deductions from his gross earnings and credits the net
amount to the employees deposit account in that financial institution". Under
this secticn the "account of the debtor is exempt from levy of execution to

the extent of the amount of the debtor's emrnings that the agent has credited
to that account for the last pay period prior to the levy, less all amounts
debited to the account after the time the earnings for that pay period were
credited to the account”.

Section 690.7-1/2 would not provide restrictions on garnishment equal to
Title III for several reasons. If the emplcoyee does not perform the affirma-
tive act of withdrawing all of the earnings subjected to a levy of atiachment
before the next payday, the levy may take all of such earnings becauge they
are not protected beyond this length of time. Thus, the exemption would not
be self-executing. (See 29 CFR 870.51(e).) Additionally, this section
prescribes a time limit, the span of one pay period, during which its protec-
tion would be effective., There is no such time limitetion for the restric-
tions in Title III.

In situations within the purview of §690.7-1/2, the bank has the payroll
records and, therefore, is fully aware of the amount of disposable
earnings credited to the account. This section could thus be amended
ta provided garnishment restrictions substantially similar to Title IIT
a5 well as such additional protection as the State wishes to add.



Gectima 690,18 and 639,163 dogi-w1th restricdicni on lavied of exccution
sgainst retirescot peymenis. In the ciee of avch psymenins which are
vithin the purview af §§640,18{0}, £90.i8{c) ana 630,184, {t appeare that
if they are dopopited lu o bank aiccuat, they would be trested under
$3600.T end 690.7F whlch as sunsiderva 3 provide leso protection than

the Federsl low.

The Soplayce’s sexnings Frotesticn Las in Chepter 2.5 of +he bill deals
vith the nsst tipleal iype of parnisbasab cibuzticn in which the gernishee
end the defendant have as’ esployerecapluyee relutleaship snd only payable
earnings arc invoived. A garnishment o tillcd am "earninge withholding
srder” under hie cheptor., In certsin imstameez thie chopter provides
lezs protecticn than the Federal L,

1t chould be golnted owb chat cstiiom 103068 pernita the ecployer to
deduct s one dollar service fee 2tch tius be nakcs 2 dedustion pursusnt
%5 a garnlsheent, To the extent that the total dzduetion e« the soount
for the gernishment plus the scrvice fee -. doos not enceed the garnighe
Cont limitations of the Pedcral lev this would ot violate’Tifle III,

However, vhere such allowmnces arc peruitted by Sigte lor, eny deductions )

from wages ray not reduce the cmployee's earnings below the statutory
minimun wege or overtiwe compensstion saich ray be required under the

Pair Labor standards Act. Such deductious would not bz -cousidered ap
deductions "required by lew to be witbheid” for the purpose of deteraining
the employse's "dispoesblic earnlngs” within the wconing of section 302(b)
of Pitle ITI. The besic garnisheent rostricstion Io the case of employces'
carnings in the proposod bill, as indiceted on the subuitted “Withholding
Couparison Table" would probibit eny withholding pursugnt to e garnl shment
where the employec's grwee carninge ard leas then $98 for ome week, With
the currest mloimm wege &% $1.60, the sddition of the one dollar service
charge would not appear to raisc a questicn of minimun wege snd overtine

conpensation viclation under the Fair Libor Stendards Act in this proposed .

bill.

Section T231.030 of Chapter 2.5 deliygates the Cregtment of deductions
pursuant to a withholdings arder for support. The trestoemt wnder

Titie III of court orders for support iE explaitizd in the enclosed
opinion letters Wiel00, WH-10h, end WH.1ll2. As indtcated therein s
court order for support le @ *umrnichment” ond, therciore, deductions
pursusnt to & support order Eay nat be treated as deductions requived by
lav to be withheld. The opialons atate that 1T a cepport ordor exhsusts

the atlowsble amount of iapcesble ezraings widar Federdl léxs, no move of

the employeees eamnings agy be withheld pursvemt %o soother garnishowet
arainst the same uminaﬂg , -

Wi=177 , .
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Section 723.030{b){L4} trcaty decdustions pureusnt to a witnholdings order

for awpport as & doductlon required by lsw. Thus, sicuitanesus deductions
nay be made for both a withhuidings order for support snd snother withe
holding ardore The amoimt Coduecod Ior support le subtrected tirst fra:

the amployee®s cermings end then the mugloyer sosputes the amount o Lo
vithheid pursusnt to the seezmd withboldings ordor based on the vemslning
sarnings pursuaat 0 L{23.0%3, 1o the caxc of en employes cublected to

A vitbholding order for support at the gane tine thst smother earnivgs
vithholding ordsr ie recmjved, 1t ie clear thet Jtate law ls loos rratrictive
2§ garnishrwmt than Pitle III. ,

Under {723.05G, vihicn speciffes the: exesption for nost carningg withholding

ordern and levica of execution, the Utate Judicial Council would be required

to cotmblish multiples for pay periods osther than a veck and witkholding

tabies for veprusentetiva pey periodc. Any detcriination eas o vhether

thix section adecuately restricts garnlebient wald necessarily dopend on

the :uitiples and tables which wouwld- be pronulgated pursuant 0. thia section,
- L4

Withholding ordeys for state taxcg, within the purvicw of Article », ars
treptad in & sasnner shich is wore resirletive than under Title IX1. Howover,
the bill is stlent on the handiing i Federal tax levico spd it Lo not

clear that the iitate wouleé foliow tho positlian that if & Federal tax levy
exeecded the asmmt nubject to garmishnent under $303(m) of Titls ITL that

ud further gamishmnt could de aede agminst the ceme carnings. {ef. opinlom

¥Hall1), )
Section 723.106(b),  m proeedure, providee thet where "a Judgrent debior
hae carnings fyom more than one scurec, en samings withholding order
48y be izgued based on the dsdtor's total carnings bt dlrveted to one
cployer”s This is eantrary t3 opibion letter WH-110 {Jenuary 7, 19TL)
whirch statee that the regtrietions of PTitle I1I" are eonsidored t2 be
separatel; spplicable Lo cach ewployer {garnishee)". Different smployers
wauld generally tiave different psyroll periods snd, thue, 1t would be
imposgible to csmbinc earninge fron erployeents 36 asecrtals: the
exeript arnmt under either the state Bii) or the Federai isw « Loth of
which epply carnishmunt rectrictions on a pay period basie,

in eddidion, §723.106(e) defince varnings to inelnde sil tips, wheuvhor

or not tuce t.ps pags dhrowd: ths euployer®s Lands, in deternining, the )
aount which way e dedueted undar an cartings withholding oxder. Opinion
letter WHa9S (Decerber 9, 1970} siates that under Pitlo Iid tips do ok .
esustlfute carninge wher they do not pace through the hends of the esployer
and such tipe téy not be included in dotermining the esownt subjoet 1o
carntolicent, Thus §723.106 would not be as reatrictive aa Federal lav in

WH=177 : .
IR i . (L)

A ThTR e e

SRR TN TR T

[_
E.

LT

R g



A

the cace of oaployeoes recoiring tips or carnlmge fron more than sne souree.
Aiso, She Blii doer not andicaic the Lrestoent $9 be glven waployees
receiviny hoerd and iodssng es part of thelr esrnings. (cf. oplinisn

Wiag5 ), '

Due to the cannery Lo wilch. Sonete Bill Wo. 38 18 structured, with different
types of carnlmis under different provieione of law, 1t cannot be positively
sscertalned that ihie Dtate Loy would orovide the roquisite level 2f pProw
tection In every caoe of gdmisiaent covered by Federal lew, Unlike

Tiile III, the Bill provides a coaplicated Jg,ste'n of excemptions rether

than a gencral restriztion on gmmlsboant, mm% yale plven above,
therefore, doca not cover all inelamnces 'ﬁhero there' may be a dlscrepancy
betwvern Foderal @nﬁ state lay,

We recognize a.mi comeend the important work the Celifornia Law Revision
Comuisaion hes done in the arem of providing protection to debtors, some
of whiech go beyond the benefits provided by Federal law. Although

Senate Bill No. &¢ would not qualify for exeoption in ite present form:
under tho provislons of &9 CFit 870, it.represents & desitable step towvards
oventually conforming State lew to Federal law,

Under the provisiona of section 307 of Title I1I, those features of the
bill probibiting parnishocent or providing for e amaller gammilshuent than
Fedcral lav in a particular case would be applicd rather than Title IXI.

On the other hand, the State law is proempted where it resulte in s larger
garnishment amount than permitted under sectiom 303. Thus, we foel it
beneficial that the State continues itg efforte in schioving a body of
garnishment law compatible with Pederal law, Our continued essistance will
be available to you in this effort, .

Bimere]-y’

1 #
9@& , .

Horace L. Memwca TR
Deputy Ansiatlnt uacretsry
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WH Publication 1280

‘ Public Law 90-321

Gty 90th Congress, 5, 5

%W May 29, 1968
Gn Act

To spfeguarid the robvwner i eopnesctlon with e wrilization of eredit oy
pepiiring Fult disclostire ef the t=pms ard eaditi s of fisesce charges ineredit
tramsibed s rr 0 Gffers bo exteanl eroadit; By resteictiong the garuishment of
wiges : aud by oresting Hie Natioual Comgissien on Cetsuiner Finanee o
study and ks recombielida thas ol the tend for further regulution of tle
cuBsUbEeT Bhanee ipbastey o aud i clher paiepeeses,

L Be it cnacted by the Hewade vud Howse of Represeadutives of the
Fruitod Statvs of Lowric fn 8 ansgress etnne wedifeel,

§1. Short title of entive Aet
This Set neay be cited os the Consumer Credit Protection Aet

{This reprints enly thal poriien of the Consemer Credit Protection Act
cordained ir Title B - Resinciien on Gamishment - effective July I,
14700

TITLE III—RESTRICTION ON GARNISHMENT

Zonsumer Credit
Frotection Acva

Eer. f2 STAT, LEE

361. Findings and purecpse.

W2, Definitions.

308, Restriction on garnishnwent,

24, Restrietion on @ischarge froam employment by reason of garmishment,
308, Exemption for State-regulated garpishments,

308, Enforcement by Secretury of Labor.

307, Effect on State lawa.

8% S57AT, 163

§301. Findings and purpese

{a} The Congress finds:

{1) The unrestricted garnishment of compensation due for per-
sonul services enconrages the waking of predatory extensions of
credit. Such extensions of credit divert money into excessive eredit
payments and thereby Linder the production and fow of goods in
Inferstate conmerve,

{2} The application of garnishnent as a creditors’ remedy fre-
fuently 1'esufts inn Joss of emplovment by the debtor, wid the resnit.
ing disruption of employment, production, and consumption
constitutes & substantial burden on mterstate commerce.

{(3) The great disparities amony the Taws of the several States
velating to garnisiment have, b effect, destroyed the aniformity of
the bankruptey laws and frastrated the purposes thereof i many
areas of the rountry.

{b) On the basis of the indings stated i subsection {a) of this sec-
tion, 1w Congress determines that the provisions of this title are neces-
sary and proper for the purpnse of carrying bito execution the powers
of the Congress to regulare commerce and to estahlish uniform bank-
ruptey faws.

§302. Pefinitions

For the purpo=es of this tithe: .

{23 The term “earnings” means compensution paid or payable for
petsonnl services, wlether denominated as wages, salary, eommission,
Lowus, or otherwise, and inelndes periodic payments pursuant to a
peusion or retirement prograns.

(b} The term “disposable enrnings™ means that part of the earnings
of any individual remaining a frer the deduction from those earhings of
any mmonnts required by Jaw to be withleld.

{e) The term “garnishment™ mexis any legal or equitable procedure
througdt which the earnings of uny individual ave required to be with-
lield for payment of any debt.



bay 29, 1908 Pub., Law 90-321

s

£ 393, Hesiriction on garnishment
fa) Exeept as poonided nosubeection (B ond in section 305, the
s nnm part of the agrregate disposaide carnings of aa imdividoal
Ior any workweek which is sabijected o garmshiment may not exceed
(15 i per contung of ais disposable aarnings for that week, or
{2) tie nnoonnt by w! Haposuble exenings for that week
excerd thirty tivies the Federal miniman honrly wage preserthed
B0 Stat. 30, by section 6{n} 71} of the Fair Lalur Standards At of 1938 jn
24 S0 206 ) e ab bhe e Uhe eafmings o re pel}'fzhiej, .
whivhiever 1s loss, 1 the cise of varnings for any pay period other than
@ week, the Mecrerary of Labwr shall by segolaion preseribe o multiple
of the Federal wiiniumin binviy wage enibvalent i effoct to that set,
forth in paragraph {2},

(b The restrictions of cubsection {27 do not apply in the case of
() any order of any court for the suppoert of any person.
{2) uny order of any court of benkvuproy ander dlapter XTI
af the Baakiuptey Aer,
{3) any el due for any State o1 Fedoral tax,
{r) Xovout of the United Stares or any Stale miay make, execute,
or enforce uny order or process in vielation of this seetion.

57 Seat, 930,
11 BSD 1IDG1-
L0846,

§ 34, Resiriction on discharge from empioyment by reason of
garnishment ' ’

(a) No employer may discharge any employee by reason of the
fact that his earnings have been sn?i}jected to parnishment for any one

B2 STAT. 164 indeltedness.

Penalties. {b) Whoever willfully violaies subsection {a) of this section shall be
fined et more than $1,000, or inprisoned not more than one year, or
both.

§ 305. Exemption for State-regulated garnishments

The Becretary of Labor may by regulntion exempt from the pro-
visions of section 303 (s} garmshments issued under the luws of any
Stateif e deterinines that the laws of tut State provide restrictions
on gernishent whivh are substantinlly similar to these provided in
section MRa). :

§306. Enforcement by Secretary of Laber
The Secretary of Labor, acting tlvough the Wage andd Hour Division
of the Departmient of Lalor, shail enforce the provisions of this title,

§307. Effect on State laws

This title does not sl alter, ar affect, or exerspt any person from
conplying with, the Lyws of any State
(1) prehibiting wonishments or providing for more mited
warushments han are albowed ander this title, or
(2) peolibitin tle diselieree of any eiiplovee by reason of the
favt that his earnings have been sabjected to garni-hment for
mare than one hndebredness.

GPO BBS-258
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North American Rockwell

1700 East lmoenal Highway
El 3egundo Californe 90245

Dacenber 21, 1872

Mr. John H. Debloully

Executive Secretary

california Law Revision Commlssion
School of Law, Stanford University
Stanford, California 94305

Re: Wage Garnishment

Deay Mr. DeMoully:

We are in recelpt of your letter of December 12, 1972,
together with a draft of the Recommendation of the
California Law Revision Commission Relating to Wage
Garnishment and Related Matters.

The Commission's legislative proposals are generally
very satisfactory, since they would go a long way
toward minimizing the burden which garnishments impose
upon emplcyers. A comprenensive review of your bill
would reguire more time than I have available. How-~
ever, I would like to list a few ideas for amendments
to existing statutes and to make a few other comments
regarding your Jecommendation. This list represents
my perscnal views &s & private citizen and has not
been approved (or disapproved) by our management.

1. The word "earnings" in § 690.6 of the Code of Civil
Procedure (CCP) should at least be defined. At
present, our Payroll Deparsment 1is in doubt as to
what payroll deductions (if any) may or should be
subtracted from an individual's Zross earnings prior
to computing the amount of the 50% exemption. The
instructions on the notice of garnishment form
which accompanies writs of execution in Los Angeles
County equate "earnings" witn "disposable earnings,"
as defined in fhe Consumer Credlt Protection Act
(ccPA). I note that § 723.05C of your bill would
solve this problem, Have you considered what a
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garnishee sheuld de 1 the amount exempt s
swisufficians to Jund 2ll of the payroll
deductions authorized by the employee?

2. The form of crxecution should be altered
=0 43 b0 clearly e wnan the writ is
enforcing a suppors order or tax debt. At
present, executions based on support orders and
tax debts, thnough few in number, are the only
types of execution sublect to The provisions cf
§ £90.6{t) of the CCP. Tae balance, of course,
are governed by tnse restrictions contained in the
OOFA.  Yet our Payroll Department is unazble to
determine easil
based upor & support order or tax debt.

3. Whather or not sxecutions to enforce z2limeny
Judgments zre subjact %o the 50% exemption con-~
tained in § 690.€ of the CCP should be clearly
spelled ocub in the statute. As you know, thare
ie language in many cases to the 2ffect that no
vart of the debtcr's earnings 1s exempt from such
executions. Yet the instructicons on the notlice of
garnishment form reguire tne garnlshee to withheld
only 5CE in such cases, and our Payroll Department

has besn following this instruction.

1. The word "received" in § 55%0.6 of the CCP 1s very
confusing in garnishment 2ases because, chviously,
if seomething has been recelived by the employee, it
is not subject to garnishment in {he hands of the
employer. T rsalize that the word "received" has
been judicially coastrued to include due and owing,
put I feel tnat the stasute itgelf should reflect
this constructioa. Perhaps "received or due and
owing" would be appropriate.

5. It is not clear under present law what our Payroll
Department should do when an employee whose wages
are being garnished dies within the §0-day period.
Saction 732 of the Probate Code has evidently not
veen reviewed since enactment of § 682.3 of the
CCP.
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W

6. I ar not
VOUr DroDosal the gparnishee o deduct $1
per garrishmang ity expenses. 1 doubt
that our Jompany would evar taxke advantage of this
option because the 31 weuld come out of the employee's
garnings remaining after the garnishment. We would
not want to be put in a position adverse to our
employee. In additior, the $1 amount is so small
that it might cost us a2lmost as much to provide for
procedures to deduct it in each case.

7. Ancther problem is that the exemptlon provisions cof
§ 600.6(k) arnd the procedure established by § 682.3
only apply in the case of "earnings." The Company
is often in possession of money, such as reimburse-
ment for milzage, cwed to the employee which is not
earnings. Some such amounts are administered by
departments other than Payrell. It would simplify
our problem greatly if Judgment creditors were
limited, in the case of employers, to earnings.

8. I think your proposal So Tresat ftax levies in the
same manner as obher wage garnishments 1s an
excellent ldea.

g, The language "at any time within 30 days next
preued_ﬂg tne date of a withholding" found in
§ 630.6(b) of the CCP greatly compilcates compliance
with garnisnment orders because 1t reguires us to
determine when the services were rendered for which
a particular payment 1s to be made, Vaction pay,
retroactive wage increases, suggesticn awards, ete.,
are particularly diflicu-t.

b
P
5]

10. I am cenfused by the statement in the fivst full
paragrapk on page 4 of your Recommendaticn that
“he employer must withnold c¢n earnings due at the
time of service of the order. I may misunderstand
the law, but it would not seem that an accrual of
earnings to the time of service of a writ of
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execusion would be JQ”HMTGIX because the antire
weex‘s earnings would ome pavanie within fthe

dav pericd. Pzou a.” Ldu ztatement refers to
tux ievias

I am not sure -hat I agree with the discussion on
page 3 of your Recommendaticn regarding the
treatment of multiple Wage orders under exlsting
law. If the {irst execution i1s satisfied, or
otherwise terminates, within 90 days after service
of the second writ, then it would seem toc me that
the garnishes hcuid begin WLtﬂhOldlng rursuantc

to the second writ,

I hope the above will be of some assistance to you.

Very truly yours,

A
/’L ’Ji- g _:fiéj‘(w-.ffwf’ it e
Eichard C. Ssamans
Assistant General Counsel

R, J. Wzarman



